30. Adoption of El Ss. When a cooperating agency with jurisdiction by law intends to adopt
alead agency's EIS and it is not satisfied with the adequacy of the document, may the
cooperating agency adopt only the part of the EIS with which it is satisfied? If so, would a
cooperating agency with jurisdiction by law have to prepare a separate EIS or EIS
supplement covering the areas of disagreement with the lead agency?

A. Generally, a cooperating agency may adopt a lead agency's EIS without recirculating it if
it concludes that its NEPA requirements and its comments and suggestions have been
satisfied. Section 1506.3(a), (). If necessary, a cooperating agency may adopt only a portion
of the lead agency's EIS and may reject that part of the EIS with which it disagrees, stating
publicly why it did so. Section 1506.3(a).

A cooperating agency with jurisidiction by law (e.g., an agency with independent legal
responsibilities with respect to the proposal) has an independent legal obligation to comply
with NEPA. Therefore, if the cooperating agency determines that the EIS iswrong or
inadequate, it must prepare a supplement to the EIS, replacing or adding any needed
information, and must circulate the supplement as a draft for public and agency review and
comment. A final supplemental EI'S would be required before the agency could take action.
The adopted portions of the lead agency EIS should be circulated with the supplement.
Section 1506.3(b). A cooperating agency with jurisdiction by law will have to prepare its
own Record of Decision for its action, in which it must explain how it reached its
conclusions. Each agency should explain how and why its conclusions differ, if that is the
case, from those of other agencies which issued their Records of Decision earlier.

An agency that did not cooperate in preparation of an EIS may also adopt an EIS or portion
thereof. But this would arise only in rare instances, because an agency adopting an EIS for
usein its own decision normally would have been a cooperating agency. If the proposed
action for which the EIS was prepared is substantially the same as the proposed action of the
adopting agency, the EIS may be adopted as long as it isrecirculated as afinal EIS and the
agency announces what it is doing. This would be followed by the 30-day review period and
issuance of a Record of Decision by the adopting agency. If the proposed action by the
adopting agency is not substantially the same as that in [46 FR 18036] the EIS (i.e., if an EIS
on one action is being adapted for use in a decision on another action), the EIS would be
treated as a draft and circulated for the normal public comment period and other procedures.
Section 1506.3(b).

3la. Application of Regulationsto Independent Regulatory Agencies. Do the Council's
NEPA regulations apply to independent regulatory agencies like the Federal Energy
Regulatory Commission (FERC) and the Nuclear Regulatory Commission?

A. The statutory requirements of NEPA's Section 102 apply to "all agencies of the federal
government." The NEPA regulations implement the procedural provisions of NEPA as set
forth in NEPA's Section 102(2) for all agencies of the federal government. The NEPA
regulations apply to independent regulatory agencies, however, they do not direct
independent regul atory agencies or other agencies to make decisionsin any particular way or
in away inconsistent with an agency's statutory charter. Sections 1500.3, 1500.6, 1507.1, and



1507.3.

31b. Can an Executive Branch agency like the Department of the Interior adopt an EIS
prepared by an independent regulatory agency such as FERC?

A. If an independent regulatory agency such as FERC has prepared an EIS in connection
with its approval of a proposed project, an Executive Branch agency (e.g., the Bureau of
Land Management in the Department of the Interior) may, in accordance with Section
1506.3, adopt the EIS or a portion thereof for its use in considering the same proposal. In
such a case the EIS must, to the satisfaction of the adopting agency, meet the standards for an
adequate statement under the NEPA regulations (including scope and quality of analysis of
aternatives) and must satisfy the adopting agency's comments and suggestions. If the
independent regulatory agency fails to comply with the NEPA regulations, the cooperating or
adopting agency may find that it is unable to adopt the EIS, thus forcing the preparation of a
new EIS or EIS Supplement for the same action. The NEPA regulations were made
applicable to al federal agenciesin order to avoid this result, and to achieve uniform
application and efficiency of the NEPA process.

32. Supplementsto Old EISs. Under what circumstances do old EISs have to be
supplemented before taking action on a proposal ?

A. Asarule of thumb, if the proposal has not yet been implemented, or if the EIS concerns
an ongoing program, ElSs that are more than 5 years old should be carefully reexamined to
determine if the criteriain Section 1502.9 compel preparation of an EIS supplement.

If an agency has made a substantial change in a proposed action that is relevant to
environmental concerns, or if there are significant new circumstances or information relevant
to environmental concerns and bearing on the proposed action or its impacts, a supplemental
EIS must be prepared for an old EIS so that the agency has the best possible information to
make any necessary substantive changes in its decisions regarding the proposal. Section
1502.9(c).

33a. Referrals. When must areferral of an interagency disagreement be made to the
Council?

A. The Council's referral procedure is a pre-decision referral process for interagency
disagreements. Hence, Section 1504.3 requires that a referring agency must deliver its
referral to the Council not later than 25 days after publication by EPA of notice that the final
ElSisavailable (unless the lead agency grants an extension of time under Section 1504.3(b)).

33b. May areferral be made after thisissuance of a Record of Decision?

A. No, except for cases where agencies provide an internal appeal procedure which permits
simultaneous filing of the final EIS and the record of decision (ROD). Section 1506.10(b)(2).
Otherwise, as stated above, the processis a pre-decision referral process. Referrals must be
made within 25 days after the notice of availability of the fina EIS, whereas the final
decision (ROD) may not be made or filed until after 30 days from the notice of availability of



the EIS. Sections 1504.3(b), 1506.10(b). If alead agency has granted an extension of time for
another agency to take action on areferral, the ROD may not be issued until the extension
has expired.

34a. Records of Decision. Must Records of Decision (RODs) be made public? How should
they be made available?

A. Under the regulations, agencies must prepare a " concise public record of decision,” which
contains the elements specified in Section 1505.2. This public record may be integrated into
any other decision record prepared by the agency, or it may be separate if decision
documents are not normally made public. The Record of Decision isintended by the Council
to be an environmental document (even though it is not explicitly mentioned in the definition
of "environmental document” in Section 1508.10). Therefore, it must be made available to
the public through appropriate public notice as required by Section 1506.6(b). However,
there is no specific requirement for publication of the ROD itself, either in the Federd
Register or elsewhere.

34b. May the summary section in the final Environmental Impact Statement substitute for or
constitute an agency's Record of Decision?

A. No. An environmental impact statement is supposed to inform the decisionmaker before
the decision is made. Sections 1502.1, 1505.2. The Council's regulations provide for a 30-
day period after notice is published that the final EIS has been filed with EPA before the
agency may take final action. During that period, in addition to the agency's own internal
final review, the public and other agencies can comment on the final EIS prior to the
agency's final action on the proposal. In addition, the Council's regulations make clear that
the requirements for the summary in an EIS are not the same as the requirements for a ROD.
Sections 1502.12 and 1505.2.

34c. What provisions should Recor ds of Decision contain pertaining to mitigation and
monitoring?

A. Lead agencies "shall include appropriate conditions [including mitigation measures and
monitoring and enforcement programs] in grants, permits or other approvals' and shall
"condition funding of actions on mitigation." Section 1505.3. Any such measures that are
adopted must be explained and committed in the ROD.

The reasonable aternative mitigation measures and monitoring programs should have been
addressed in the draft and final EIS. The discussion of mitigation and monitoring in a Record
of Decision must be more detailed than a general statement that mitigation is being required,
but not so detailed as to duplicate discussion of mitigation in the EIS. The Record of
Decision should contain a concise summary identification of the mitigation measures which
the agency has committed itself to adopt.

The Record of Decision must also state whether all practicable mitigation measures have
been adopted, and if not, why not. Section 1505.2(c). The Record of Decision must identify
the mitigation measures and monitoring and enforcement programs that have been selected
and plainly indicate that they are adopted as part of the agency's decision. If the proposed



action is the issuance of a permit or other approval, the specific details of the mitigation
measures shall then be included as appropriate conditions in whatever grants, permits,
funding or other approvals are being made by the federal agency. Section 1505.3 (a), (b). If
the proposal isto be carried out by the [46 FR 18037] federal agency itself, the Record of
Decision should delineate the mitigation and monitoring measures in sufficient detail to
constitute an enforceable commitment, or incorporate by reference the portions of the EIS
that do so.

34d. What is the enfor ceability of a Record of Decision?

A. Pursuant to generally recognized principles of federal administrative law, agencies will be
held accountable for preparing Records of Decision that conform to the decisions actually
made and for carrying out the actions set forth in the Records of Decision. Thisis based on
the principle that an agency must comply with its own decisons and regulations once they are
adopted. Thus, the terms of a Record of Decision are enforceable by agencies and private
parties. A Record of Decision can be used to compel compliance with or execution of the
mitigation measures identified therein.

35. Time Required for the NEPA Process. How long should the NEPA process take to
complete?

A. When an EISisrequired, the process obviously will take longer than when an EA isthe
only document prepared. But the Council's NEPA regulations encourage streamlined review,
adoption of deadlines, elimination of duplicative work, eliciting suggested alternatives and
other comments early through scoping, cooperation among agencies, and consultation with
applicants during project planning. The Council has advised agencies that under the new
NEPA regulations even large complex energy projects would require only about 12 months
for the completion of the entire EIS process. For most major actions, this period is well
within the planning time that is needed in any event, apart from NEPA.

The time required for the preparation of program EISs may be greater. The Council also
recognizes that some projects will entail difficult long-term planning and/or the acquisition
of certain data which of necessity will require more time for the preparation of the EIS.
Indeed, some proposals should be given more time for the thoughtful preparation of an EIS
and development of a decision which fulfills NEPA's substantive goals.

For cases in which only an environmental assessment will be prepared, the NEPA process
should take no more than 3 months, and in many cases substantially less, as part of the
normal analysis and approval process for the action.

36a. Environmental Assessments (EA). How long and detailed must an environmental
assessment (EA) be?

A. The environmental assessment is a concise public document which has three defined
functions. (1) It briefly provides sufficient evidence and anaysis for determining whether to
prepare an EIS; (2) it aids an agency's compliance with NEPA when no EIS is necessary, i.e.,
it helps to identify better alternatives and mitigation measures; and (3) it facilitates



preparation of an EIS when one is necessary. Section 1508.9(a).

Since the EA is a concise document, it should not contain long descriptions or detailed data
which the agency may have gathered. Rather, it should contain a brief discussion of the need
for the proposal, aternatives to the proposal, the environmental impacts of the proposed
action and alternatives, and a list of agencies and persons consulted. Section 1508.9(b).

While the regulations do not contain page limits for EA's, the Council has generally advised
agencies to keep the length of EAs to not more than approximately 10-15 pages. Some
agencies expressly provide page guidelines (e.g., 10-15 pages in the case of the Army
Corps). To avoid undue length, the EA may incorporate by reference background data to
support its concise discussion of the proposal and relevant issues.

36b. Under what circumstancesis alengthy EA appropriate?

A. Agencies should avoid preparing lengthy EAs except in unusual cases, where a proposal
IS so complex that a concise document cannot meet the goals of Section 1508.9 and where it
is extremely difficult to determine whether the proposal could have significant environmental
effects. In most cases, however, alengthy EA indicates that an EIS is needed.

37a. Findings of No Significant Impact (FONSI). What is the level of detail of information
that must be included in a finding of no significant impact (FONSI)?

A. The FONSI is a document in which the agency briefly explains the reasons why an action
will not have a significant effect on the human environment and, therefore, why an EIS will
not be prepared. Section 1508.13. The finding itself need not be detailed, but must succinctly
state the reasons for deciding that the action will have no significant environmental effects,
and, if relevant, must show which factors were weighted most heavily in the determination.
In addition to this statement, the FONSI must include, summarize, or attach and incorporate
by reference, the environmental assessment.

37b. What are the criteriafor deciding whether a FONSI should be made available for
public review for 30 days before the agency's final determination whether to prepare an
EIS?

A. Public review is necessary, for example, (@) if the proposal is a borderline case, i.e., when
there is a reasonable argument for preparation of an EIS; (b) if it is an unusual case, a new
kind of action, or a precedent setting case such as afirst intrusion of even a minor
development into a pristine area; (¢) when there is either scientific or public controversy over
the proposal; or (d) when it involves a proposal which isor is closely similar to one which
normally requires preparation of an EIS. Sections 1501.4(e)(2), 1508.27. Agencies also must
allow a period of public review of the FONSI if the proposed action would be located in a
floodplain or wetland. E.O. 11988, Sec. 2(a)(4); E.O. 11990, Sec. 2(b).

38. Public Availability of EAsv. FONSIs. Must (EAs) and FONSIs be made public? If so,
how should this be done?



A. Yes, they must be available to the public. Section 1506.6 requires agencies to involve the
public in implementing their NEPA procedures, and this includes public involvement in the
preparation of EAs and FONSIs. These are public "environmental documents' under Section
1506.6(b), and, therefore, agencies must give public notice of their availability. A
combination of methods may be used to give notice, and the methods should be tailored to
the needs of particular cases. Thus, a Federal Register notice of availability of the

documents, coupled with notices in nationa publications and mailed to interested national
groups might be appropriate for proposals that are national in scope. Local newspaper notices
may be more appropriate for regional or site-specific proposals.

The objective, however, isto notify al interested or affected parties. If thisis not being
achieved, then the methods should be reevaluated and changed. Repeated failure to reach the
interested or affected public would be interpreted as a violation of the regulations.

39. Mitigation Measures Imposed in EAsand FONSIs. Can an EA and FONSI be used to
impose enforceable mitigation measures, monitoring programs, or other requirements, even
though there is no requirement in the regulations in such cases for aformal Record of
Decision?

A. Yes. In cases where an environmental assessment is the appropriate environmental
document, there still may be mitigation measures or alternatives that would be desirable to
consider and adopt even though the impacts of the proposal will not be "significant." In such
cases, the EA should include a discussion of these measures or aternativesto "assist [46 FR
18038] agency planning and decisionmaking" and to "aid an agency's compliance with
[NEPA] when no environmental impact statement is necessary.” Section 1501.3(b),
1508.9(a)(2). The appropriate mitigation measures can be imposed as enforceable permit
conditions, or adopted as part of the agency final decision in the same manner mitigation
measures are adopted in the formal Record of Decision that is required in EIS cases.

40. Propriety of Issuing EA When Mitigation Reduces Impacts. If an environmental
assessment indicates that the environmental effects of a proposal are significant but that, with
mitigation, those effects may be reduced to less than significant levels, may the agency make
afinding of no significant impact rather than prepare an EI1S? Is that a legitimate function of
an EA and scoping?

[N.B.: Courts have disagreed with CEQ's position in Question 40. The 1987-88 CEQ Annual
Report stated that CEQ intended to issue additional guidance on this topic. Ed. note.]

A. Mitigation measures may be relied upon to make a finding of no significant impact only if
they are imposed by statute or regulation, or submitted by an applicant or agency as part of
the original proposal. As ageneral rule, the regulations contemplate that agencies should use
a broad approach in defining significance and should not rely on the possibility of mitigation
as an excuse to avoid the EIS requirement. Sections 1508.8, 1508.27.

If a proposa appears to have adverse effects which would be significant, and certain
mitigation measures are then devel oped during the scoping or EA stages, the existence of



EA identifies certain mitigation possi b| lities without altering the nature of the overall
proposal itself, the agency should continue the EI'S process and submit the proposal, and the
potential mitigation, for public and agency review and comment. Thisis essential to ensure
that the final decision isbased on all the relevant factors and that the full NEPA process will
result in enforceable mitigation measures through the Record of Decision.

In some instances, where the proposal itself so integrates mitigation from the beginning that
it isimpossible to define the proposal without including the mitigation, the agency may then
rely on the mitigation measures in determining that the overall effects would not be
significant (e.g., where an application for a permit for a small hydro dam is based on a
binding commitment to build fish ladders, to permit adequate down stream flow, and to
replace any lost wetlands, wildlife habitat and recreational potential). In those instances,
agencies should make the FONSI and EA available for 30 days of public comment before
taking action. Section 1501.4(¢e)(2).

Similarly, scoping may result in a redefinition of the entire project, as a result of mitigation
proposals. In that case, the agency may alter its previous decision to do an EIS, aslong as the
agency or applicant resubmits the entire proposal and the EA and FONSI are available for 30
days of review and comment. One example of this would be where the size and location of a
proposed industrial park are changed to avoid affecting a nearby wetland area.
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